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IN THE COURT OF THE SPECIAL RAILWAY MAGISTRATE 

SONITPUR:: AT TEZPUR 

 

C. R. Case No. 276 of 2016 

Under section 3 (a) of R.P.(UP) Act. 

 

State of Assam 
      –Vs–  

1. Sri Shankar Das 

2. Sri Biswajit Das 

3. Sri Indal Paswan 

 

 

    ...Accused Persons 

 

 

Present 

SMT. NEHA SAIKIA, AJS 

SPECIAL RAILWAY MAGISTRATE, AT SONITPUR, Tezpur  

 

Evidence recorded on: 21.07.2015, 01.09.2015, 02.11.2015, 17.11.2015 

Argument heard on: 08.12.2017 & 22.12.2017 

Judgment delivered on: 12.01.2018 

For the Complainant: Sri D. Bose, Ld. Railway Public Prosecutor 

For the Accused Person: Sri K. Sharma & Anr, Ld. Advocate  

 
JUDGMENT 

1) The prosecution story in brief is that- On 22.08.2012 at about 10:00 hrs on duty RPF 

staff at New Missamari station informed regarding apprehension of three persons who were 

found with unlawful possession of some railway materials. Accordingly, SI/RPF/RPAN 

Hridyesh Kr. Sharma along with Constables attended new Missamari station where he found 

three persons namely, Sri Sankar Das, Sri Bishwajit Das and Sri Indal Paswan with one three 

wheeler Tempo loaded with some railway materials. While asking to show legal authority to 

prove lawful possession of the said materials but they failed to do the same. The seized 
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railway materials includes 130 Nos. of Two way key, 30 Nos. of ERC and 10 Nos. of Tiebers 

and the estimated value of the said materials is Rs. 3000/- (Approx.). Hence, the case. 

 

2) Thereafter, Prosecution report was submitted U/S 3(a) of Railway Property(Unlawful 

Possession) Act against the accused persons, namely-Sri Sankar Das, Sri Bishwajit Das and 

Sri Indal Paswan and accordingly, summon was issued to the accused persons to appear and 

to face trial. On appearance of the accused persons, copies were furnished to them and after 

perusal of the case record and on hearing both the sides, formal charge was framed against 

the accused persons U/S 3(a) of Railway Property(Unlawful Possession) Act, and it was read 

over and explained to the accused persons to which they pleaded not guilty and claimed to 

be tried. 

 

3) The prosecution side in order to prove its case against the accused person adduced 

evidence of as many as five witnesses in support of the prosecution case. On closer of 

PWs’ evidence statement of the accused persons were recorded u/s 313 Cr.PC. The plea of 

defence is of total denial and adduced evidence of two DWs- DW 1, Sri Krishna Rajbongshi 

and DW 2 Smt. Bibha Rani Das in support of this case. 

 

4) POINTS FOR DETERMINATION: Upon the case set up by the prosecution, I have 

framed the following points for determination in this case in order to arrive at a definite 

finding as regards the matter in dispute: 

 

1. Whether the accused persons on 22.08.2012 near New Missamari 

Railway Station were found unlawful possession of 130 Nos. of two 

way key, 30 Nos. of ERC and 10 Nos. of Tie bars which are the 

railway materials suspected of being stolen and thereby committed 

the offence u/s-3(a) R.P.U.P. Act as alleged? 

 

ARGUMENTS 
 

5) I have heard both the parties. I have heard the learned counsel for the accused 

persons who submitted that there is no material against the accused persons; as such the 

accused persons needs to be acquitted. On the other hand, Ld. Railway Public Prosecutor 

submitted that there is sufficient materials found against the accused persons as such, 

accused persons are required to be convicted.   
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APPRECIATION OF EVIDENCE  
 

6) Now, for arriving at a just decision, the evidence for both the parties are discussed as 

a whole. It is the cardinal principle of Criminal Law that the burden of proving the case must 

rest on the prosecution and let it now be seen as to how far the prosecution could discharge 

the burden of proving the case.  

 
7) Now let me reflect on the witnesses. 

 
8) PW1, Sri Bhupen Doimari stated in his examination-in-chief that the incident took 

place on 22.08.2012 and on the date of the alleged incident at about 10:10 AM in the 

morning he along with SIPF/RPAN Sri H.K. Sharma went to New Missamari Station where a 

Constable Sri Tapan Morang was already there along with a three wheeler tempo 

constituting railway materials along with three persons. After examining the tempo, 130 Nos. 

of two way key, 30 Nos. of ERC and 10 Nos. of Tiebars were found. The accused persons 

failed to show the relevant documents and thereby SI H.K. Sharma seized the materials 

along with the tempo. The name of the accused persons were Sri Sankar Das, Sri Biswajit 

Das and Sri Indal Paswan. Ext 1 is the seizure list and Ext 1 (1) is his signature and Ext 1 

(2/3/4) are the signatures of accused persons Sri Sankar Das, Sri Bishwajit Das and Sri Indal 

Paswan respectively. In his cross examination, the defence counsel tried to shake the 

testimony of his deposition by putting several questions. PW 1 admitted that after receiving 

the information they reached the place of occurrence and found the tempo along with the 

seized materials on that spot. He admitted the fact that no expert person accompanied them 

to the spot and neither any other local inhabitants were present hence, their signature were 

not taken. All the materials were marked with the yellow paint. He denied of having any 

knowledge regarding the owner of the vehicle, whether the tempo was a public or private 

carrier and whether the original documents regarding the ownership were present at the 

time of seizure.  

 

9) PW2, Sri Sudhanshu Dutta stated in his examination that on 23.09.2012 he was 

working as JE/P-way/RPAN and in connection to RPF/RPAN/Case No. 01(8)/12 under section 

3 (a) RP (UP) Act, the seized goods were examined by him in the Rangapara RPF post. 

Those seized materials belongs to Railway and are normally used in Indian Railways. The 

seized materials were already been libelled and after examination he put the identification 

mark “X” with yellow paint. Ext 2 is the Expert certificate and Ext 2 (1) is his signature. In 

his cross examination, he admitted that he has not seen the requisition letter given by 
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RPF in the court neither he brought it along with him and also admitted that he had not 

measured the weight of the seized articles. He stated that since he was working as J.E. 

therefore he has not put his sealed in the official letter. He denied the fact that the seized 

materials do not contained the case number.  

 

10) PW3, Sri H.K. Sharma, in his examination in chief corroborated as to what was 

stated by PW 1, Sri Bhupen Doimari. He deposed similar to that of what PW 1 had 

deposed in his examination-in-chief. Both of them being two of the most important and 

reliable witnesses, went to the place of occurrence soon after receiving the information 

about apprehending three accused persons along with some railway materials and seized the 

tempo along with the railway articles and arrested three of the accused persons, namely, Sri 

Sankar Das, Sri Biswajit Das and Sri Indal Paswan to the RPF Post Rangapara. Since no other 

officer were present at that time he lodged the complaint himself and also he took up the 

investigation himself. He also recorded the confessional statement of three of the accused 

persons. Later, he collected the theft report and also ownership details of the seized vehicle, 

collected the expert opinion report, also collected the residential proof of the accused 

persons and recorded the statement of the other witnesses and submitted the prosecution 

report u/s 3 (a) RP (UP) Act. Ext 1 is the seizure list and Ext 1 (5) is his signature. Ext 3 is 

the complaint and Ext 3 (1) is his signature. Ext 4 is the prosecution report and Ext 4 (1) is 

his signature. Ext 5, 6 & 7 are the confessional statement of the accused persons and Ext 5 

(1) 6 (1) and 7 (1) are the signatures of the accused persons respectively and Ext 5 (2) 6(2) 

and 7 (2) are his signatures. Ext 8 is the sketch map and Ext 8 (1-2) are the place of theft 

and place of recovery respectively and Ext 8 (3) is his signature. Ext 9,10 & 11 are the 

residential certificate of the accused persons and Ext 12 is the ownership certificate of the 

vehicle seized. M. Ext 1, 2 & 3 are the sample of tie bar, ERC and Two way key respectively. 

In his cross examination, he stated that the place of theft is the place inside the station 

and RPF officials are on duty 24 hrs. In that area, and all those seized materials were under 

the custody of the construction department. He admitted that he has not listed the name of 

the Gaonburah as witness in this case who gave the residential certificate of the accused. He 

testified that the accused Indal Paswan is the driver of the alleged vehicle and it was a public 

carried. The owner of the vehicle was not called as a witness in this case.  

 

11) PW4, Sri R. K. Das in his examination in chief stated that on 30.09.2012 he was 

working as JE-1/P-way/RPAN and the RPF office informed him that curtained goods which 

are under his custody were stolen. At that time work of Gauge Conversion going on and later 
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on 01.10.2012 he verified those articles to be missing and thereafter, he submitted the theft 

memo as Ext 13 and gave his signature as Ext 13 (1). However, in his cross examination, 

he admitted that he do not know from whom the articles were recovered. He admitted that 

the goods were under protection and look after by a chowkidar. 

 

12) PW5, Sri Topan Morang stated in his examination stated that on 22.08.2012 at 

about 9:45 AM he was on guard duty at New Missamari Railway Station and while on duty 

he saw three persons were loading some goods in a Tempo. Thereafter, he went to the 

place and saw that those goods belongs to railway. He informed the matter to RPF/NLP and 

after receiving the information SI H.K. Sharma came to the place of occurrence and seized 

the materials which includes 130 Nos. of two way key, 30 Nos. of ERC and 10 Nos. of 

Tiebars. Ext 1 (6) is his signature in the seizure list. In his cross examination, he stated 

that at 9:45 AM he was on duty and for about 10 minutes he went out for some work. He 

admitted that Indal Paswan is a driver and the alleged Tempo was a private carrier and he 

do not know whether any public person was made witness to this case. 

 

13) As has been stated before, the defence side adduced evidence of two DWs. DW1, 

Sri Krishna Rajbongshi in his examination in chief stated that about 4 years ago at about 

10-11 AM RPF officials came to his shop and forcefully asked the accused Shankar Das to put 

his signature in a paper. They also asked him to put his signature as well but he could not 

since there were many customers in his shop. Shankar Das works in railway cable and on the 

day of the allege incident he was working in the New Missamari Station a little away from his 

shop. He admitted that he do not know anything more than this. In his cross 

examination, he stated that he saw Shankar Das working with cable on that day but he 

does not remember the colour of the able nor does he say how many people were working 

along with the accused. He admitted that he often see the accused Shankar Das working in 

the station and the two RPF staff who came to his shop that day also often visits his shop. 

That day, when the incident occurred the two RPF staff brought Shankar Das to his shop. 

 

14) DW2, Mrs. Bibha Rani Dey Das, in her examination stated that she is an 

inhabitant of railway colony and on the alleged date she came to a nearby shop where she 

saw hue and cry. At that time accused Biswajit Das was returning from college. When she 

went to the place she heard that some goods were stolen and RPF staffs were present there. 

Later, Biswajit Das was taken by RPF though, Biswajit Das stated that he had no knowledge 

about the said theft since he was returning from college. In her cross examination, she 

stated that on the date of the alleged incident at about 10 AM she was already there in the 
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shop and later Biswajit Das came. When she heard hue and cry Biswajit Das was near to 

that shop beside her. She admitted that she had not seen any vehicle though many people 

were gathered. She admitted that RPF staff took Biswajit Das along with them for 

interrogation. She admitted that Biswajit Das in his school uniform i.e Kendriya Vidyalaya 

Missamari School and he was with his beg.  

 

15) Now let me first reflect on Section 3(a) of R.P.(U.P) Act, which lays down as follows: 

 

“Section 3: Penalty for unlawful possession of railway property-Whoever is 

found, or is proved to have been, in possession of any railway property reasonably 

suspected of having been stolen or unlawfully obtained shall, unless he proves that 

the railway property came into his possession lawfully, be punishable- 

 
a) For the first offence, with imprisonment for a term which may extend to 

five years, or with fine, or with both and in absence of special and adequate reasons 

to be mentioned in the Judgment of the Court, such imprisonment shall not be less 

than one year and such fine shall not be less than one thousand rupees;” 

 

16) Now on meticulous observation of the section, it can be found that to substantiate a 

charge under this Section, it is necessary that the ingredients must be proved beyond 

reasonable doubt. The Hon’ble Supreme Court has laid down its analysed ingredients in a 

coherent manner in State of Maharastra vs. Vishvanath Tukaram Umale (1979 Cri LJ 

1193 SC). They are;- 

 

a. The property in question must be railway property; 

b. It should be reasonably suspected of having been stolen or unlawfully obtained; 

c. It should be found or proved that the accused was or had been in possession of that 

property. 

 
17) Prior to delving in the material facts of the case, I would like to mention that a 

confession made by an accused before the R.P.F. Officer is admissible in evidence. Hence, 

the confession made in front of the RPF is held to be admissible (Exhibit 5/6/7). In State of 

U.P vs. Durga Prasad 1974 Cri LJ 1465 SC, the enquiry officer while taking down the 

statement of the witnesses, obtained their signature also. The defence contention was that 

such statement was hit by Section 162 of Cr.P.C. This contention was accepted by the High 

Court of Allahabad but the Supreme Court rejected it and laid down the following principles:- 
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a. R.P.F. personnel are not police officers within the meaning of Section 25 of the 

Evidence Act for all purposes. 

 
b. Section 8(1) R.P (U.P) Act is not at par with the Sections 161 Cr.P.C and Section 162 

Cr.P.C. So, R.P.F. enquiry officer can obtain the signatures of the witnesses on their 

statements. 

 

c. Section 14 R.P.F Act, 1957 clearly expresses the intention of the Parliament to draw 

the distinction between R.P.F. and the police. This Section says that all arrested 

under the R.P.F. Act by the R.P.F. officer be made over to the police for further 

action. The same distinction is retained in R.P.(U.P) Act with slight modification. 

 
18) The first thing to be determined in this case is that whether the seized materials are 

railway property or not. Section 2(d) of the R.P.(U.P) Act defines “Railway property” as 

follows: “Railway property” includes any goods, money or valuable security or animal, 

belonging to, or in the charge or possession of, a railway administration”. 

 
19) For the determination of this, the evidence of PW 2, Sri Sudhansu Dutta is taken into 

consideration. From his evidence it is crystal clear that he has visually examined the seized 

articles. Though he also did not mention the measurements of the seized articles in his 

report (Exhibit 2), he stated that those articles are railway property is used in Indian 

Railways. The seized materials were already been labelled and after examination he put the 

identification mark “X” with yellow paint. The best evidence that could be given that the 

property belonged to railways was that of PW 2 as he is the Junior Engineer in railways, as a 

result it is inferred from his evidence that the property was railway property. Even PW 4, Sri 

R. K. Das testified that on 30.09.2012 certain railway goods which are under his custody 

were stolen. At that time work of Gauge Conversion going on and later on 01.10.2012 he 

verified those articles to be missing and thereafter, he submitted the theft memo as Ext 13 

and gave his signature as Ext 13 (1). 

 
20) The second thing to be determined is that whether the accused person was found in 

possession of the railway property: For determination of this point it is pertinent to mention 

that it has to be determined from evidence of PW’s that is PW 1, PW 3 and PW 5, who stated 

the same that the accused person were found in possession of the said goods which was 

first observed by PW 5, who was on duty in the Station on the alleged date at about 9:45 AM 

in the morning, where the three accused were loading those railway articles in a vehicle. 
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21) Now, the next thing to be decided is that whether the railway property was in 

possession of the accused persons or not. It is not necessary that the possession should be a 

subsisting possession for this Section. It is sufficient if the accused is proved to have been in 

possession of that property at any moment of time. The word possession implies physical 

capacity to deal with the thing as we like to the exclusion of everyone and determination to 

exercise that physical power on one’s own behalf in full consciousness. In this instant case, 

conscious possession of seized property is proved as the accused persons are caught red-

handed with the goods which belongs to railway and they themselves have said in Exhibit 

Ext 5, 6 & 7 that is in their confessional statement that they were loading the railway articles 

in the vehicle and were caught red-handed and when they were asked they could not furnish 

any related documents and legal authority to possess those articles.  From the evidence, it is 

clear that the accused persons were present at the time of seizure, which signifies that they 

were in possession of the seized articles. 

 

22) For this let me elucidate on what is meant by reasonable suspicion:- 

“A reasonable suspicion is no more an abstract term. Any suspicion of legal 

value should be based on sound footings free from personal prejudice. Much will 

depend on the facts of the individual case, but generally it can be observed that any 

deviation from common course of natural events gives rise to reasonable suspicion” 

The term “unlawfully obtained” has nowhere been defined. A definite sphere of illegal 

possession has been covered by Section 410 of Indian Penal Code and whatever 

remains has been covered by the term unlawfully obtained. One may obtain a 

property not by theft, extortion, criminal breach of trust, robbery or criminal 

misappropriation yet his possession may be unlawful. Because such possession might 

have been obtained by violating some other law, and that, Section 3 of R.P.(U.P) Act 

takes care of such possession also, just as possession obtained through forgery or 

cheating. From the evidence of PW’s and Exhibit 2 and 13, it is evident that the 

property was railway property. The accused was unable to produce any valid 

documents of railway property. So the question of “reasonable suspicion” of having 

stolen or “unlawfully obtained” eventually crops up. 

 

23) The primary burden to prove the accusation is with the prosecution. Once the 

prosecution has proved the charge against the accused beyond the shadow of doubt, the 

onus will shift upon the accused person to prove that his possession his lawful. If the 
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prosecution has failed to discharge its burden, the onus will not shift upon the accused and 

he gets the benefit of prosecution’s failure. In this instant case, the prosecution has proved 

the charge against the accused person beyond the shadow of doubt. Hence, the onus shifts 

upon the accused to prove that his possession was lawful. In this instant case, the accused 

persons have adduced two defence witnesses. DW 1 stated that RPF staff forcefully took the 

signature of accused Shankar Das who was working there in the station with cables on the 

date of the alleged incident and DW 2 stated that the accused Sri Bishwajit Das was 

returning from his school in his uniform when he was arrested by the RPF staff in connection 

to some stolen properties. She also stated that she did not see any vehicle containing any 

goods in that place. Two of the DWs are independent witnesses and they do not know the 

accused persons personally. However, DW 1 stated that he used to see the accused very 

frequently in the station working with cables. Even on the day of alleged incident when the 

railway goods were seized by the RPF, that day also the accused Shankar Das was seen in 

that place. This proves his presence where the railway articles were seized. Similarly, DW 2 

also stated that the accused Sri Bishwajit Das was also present in that place, his present also 

is proved by the deposition of DW 2. In connection to one of the other accused person Indal 

Paswan, PWs stated that he was the driver of the alleged vehicle and none of the DWs 

defend him and stated nothing regarding his innocence in this case.  

 

24) The prosecution has succeeded to prove the charge against the accused person 

under Section 3(a) of R.P (U.P) Act beyond the shadow of doubt. 

The prosecution has succeeded to prove the charge against the accused persons under 

Section 3(a) of R.P (U.P) Act beyond the shadow of doubt. All the prosecution witnesses 

deposed sufficient incriminating against the accused persons which proved that the 

prosecution has fulfilled all of the ingredients necessary to be fulfilled to secure conviction 

under Section 3(a) of R.P (U.P)Act. 

 

a) The property is question is proved as railway property; 

b) There is a reasonable suspicion of having been stolen or unlawfully obtained; 

c) It is proved that the accused has been in possession of the property. 

 

25) The evidence having satisfied the judicial conscience of the Court; so the accused 

persons are held guilty of offences under Section 3(a) of Railway Property (Unlawful 

Possession) Act. Accordingly, from the discussions done above, the accused persons namely 
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are found guilty of the offence of unlawful possession of the Railway Property punishable 

u/s-3 of the R.P.(UP) Act. 

 

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION 

 
26) This Court has also given due consideration as to whether the provisions of the 

Probation of Offenders Act, 1958 can be applicable in the instant case, but from overall 

circumstance that has come out from the evidence on record, this Court is of the opinion 

that this is not a fit case to release the accused persons under the Act of 1958 as the 

accused persons entered into the railway station, which is a public place of utmost 

importance for conveyance of passengers and committed theft of the Railway property and if 

they can commit theft of the railway articles then there is high probability that they might 

commit more serious offence in the days to come. So, it is to be considered seriously for 

greater public interest and safety. As such I am not inclined to extend the benefit of section 

360 CRPC or sections 3 and 4 of the Probation of Offender’s Act to the accused person.  

 

SENTENCE HEARING 

 
27) The record is taken up for pronouncing sentence. The convict Biswajit Das stated that 

he is a student of I.T.I, Tezpur and he is the only son to look after his aged mother at home 

and he has no source of income and he also stated that he is innocent and has been wrongly 

fabricated in the said case. The other convict persons Indal Paswan stated that he is a sole 

earner of his house and he has four minor children and wife to look after. The convict Sri 

Shankar Das stated that he is a sole earner of his house and he has two minor children and 

wife to look after. All the three convict persons stated that they already had undergone 

imprisonment.  

 
28) On hearing the convict on the point of sentence, I am of the considered view that 

convicts i.e. Shankar Das, Sri Bishwajit Das and Indal Paswan should be sentenced with fine 

of Rupees 2000/-(Rupees Two Thousand only) EACH in default to suffer simple 

imprisonment for 6(six) months and that would be the just and befitting sentence for the 

convict. Moreover, Section 3(a) of Railway Property(Unlawful Possession) Act prescribes that 

the minimum sentence shall not be less than one year of Simple imprisonment or less than 

fine of Rupees 1000/-except for certain special reasons. 
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ORDER 

29) In the result, it is held that the prosecution has succeeded to prove the guilt of the 

accused persons namely, Shankar Das, Sri Bishwajit Das and Indal Paswan beyond all 

reasonable doubt and they are therefore found guilty of the offence U/S 3(a) of the Railway 

Property (Unlawful Possession) Act, 1966. Hence, the convicts Sri Shankar Das, Sri 

Bishwajit Das and Indal Paswan are hereby sentenced to pay a fine of Rupees 2000/-

(Rupees Two Thousand only) EACH in default to suffer simple imprisonment for 6(six) 

months. 

 

30) The fine, if so realized be paid to the State Exchequer through Nazir. 

 

31) Let a copy of this judgment be supplied to the convicts free of cost. 

 

32) The judgment is delivered and operative part of the same is pronounced in the open 

court, today, the 12th day of January, 2018 under the hand and seal of this Court. 

 

 

      

(Smt. Neha Saikia) 

     Special Railway Magistrate,  

Sonitpur: Tezpur 

 

Dictated and corrected by me:- 

 
 
(Smt. Neha Saikia) 

Special Railway Magistrate,  
        Sonitpur: Tezpur  
 

 

Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 
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A  P  P  E  N  D  I  X 

 
1. Witnesses for Prosecution  

PW1  : Sri Bhupen Doimari 

PW2  : Sri Sudhansu Dutta 

PW3  : Sri H.K. Sharma 

PW4  : Sri R. K. Das 

PW5  : Sri Topan Morang 

 

2. Witnesses for Defence   

DW 1  : Sri Krishna Rajbongshi  

DW 2  : Mrs. Bibha Rani Dey Das 

 
3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

Ext 1  : Seizure List 

Ext 1 (1) : Signature of PW1, Sri Bhupen Doimari 

Ext 1 (2/3/4) : Signatures of the accused persons  

Ext 2   : Expert Certificate 

Ext 2 (1) : Signature of PW2, Sri Sudhanshu Dutta 

Ext 3   : Complaint 

Ext 3 (1) : Signature of PW3, Sri H.K. Sharma  

Ext 4   : Prosecution Report under RP (UP) Act, 1966 

Ext 4(1) : Signature of PW3, Sri H.K. Sharma  

Ext 5   : Confessional statement of the accused Sri Shankar Das 

Ext 6   : Confessional statement of the accused Sri Biswajit Das 

Ext 7   : Confessional statement of the accused Indal Paswan 

Ext 8   : Sketch Map 

Ext 8 (1-2) : The place of theft and place of recovery respectively  
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Ext 8 (3)  : Signature of PW3, Sri H.K. Sharma  

Ext 9,10&11 : Residential Certificate of the Accused Persons 

Ext 12   : Ownership Certificate of the vehicle 

Ext 13   : Theft Memo  

 

5. Defence Exhibits : NIL 

 
6. Material Exhibits: 

 
Material Ext 1 : Sample of Tie Bar 

Material Ext 2 : Sample of ERC 

Material Ext 3 : Sample of Two way key 

 

 

 

SMT. NEHA SAIKIA, AJS 

SPECIAL RAILWAY MAGISTRATE, AT SONITPUR, Tezpur 


